
IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF HAWAII

UNITED STATES OF AMERICA, ) CIV. NO. 07-00385 HG-BMK

Petitioner, ) FINDINGS OF FACT,
vs. ) CONCLUSIONS OF LAW, AND

DECISION
JAY ABREGANA,

Respondent.

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND DECISION

I. INTRODUCTION

On July 27, 2007, Petitioner United States of America

initiated this prçceeding, seeking to have respondent Jay

Abregana (“Abregana”) civilly committed as a “sexually dangerous

person” under section 302(4) of the Adam Walsh Child Protection

and Safety Act, Pub. L. No. 109—248, Title III, § 302(4), 120

Stat. 620 (July 27, 2006), codified at 18 U.S.C. § 4248 (“the

Adam Walsh Act”). Under 18 U.S.C. § 4247(a) (5), “‘sexually

dangerous person’ means a person who has engaged or attempted to

engage in sexually violent conduct or child molestation and who

is sexually dangerous to others[.]” A person is “sexually

dangerous to others” if he suffers from a serious mental illness,

abnormality, or disorder, as a result of which he would have

“serious difficulty in refraining from sexually violent conduct

or child molestation if released.” 18 U.S.C. § 4247 (a) (6).

To order such commitment, the Court must conclude, after an



evidentiary hearing at which the government bears the burden of

proof by clear and convincing evidence, that an individual is a

sexually dangerous person as defined by the Adam Walsh Act. If a

court finds that the government has satisfied that burden, the

individual must be committed to a suitable facility for mental

treatment until he is determined to no longer be sexually

dangerous to others. 18 U.S.C. § 4248(d).

Abregana filed five motions challenging the

constitutionality of the Adam Walsh Act. The court rejected the

challenges by an Order filed contemporaneously with this

decision.

Pursuant to 18 u.S.c. § 4247(d), the court conducted an

evidentiary hearing in this matter on June 23-26, 2008. The

court heard the testimony of Dennis M. Doren, Ph.D, an expert

retained by the united States, and of Luis Rosell, Psy.D and

Howard E. Barbaree, Ph.D, experts retained by Abregana. The

court also received various exhibits in evidence, including the

assessment reports of Drs. Doren, Rosell and Barbaree, their

curriculum vitae, their scoring sheets on risk actuarial

instruments, and various records concerning Abregana’s criminal

record, past criminal conduct, and revocations of supervised

release.

At the conclusion of the hearing, the court took the matter

under advisement, and the parties were authorized to submit



proposed findings of fact and conclusions of law. The parties’

submissions have now been filed and reviewed by the Court.

The Court having considered the foregoing evidence, makes

the following findings of fact, conclusions of law, and decision.

To the extent any findings of fact are more properly

characterized as conclusions of law, or any conclusions of law

are more properly characterized as findings of fact, they shall

be so construed.

The Court finds it has not been proven by clear and

convincing evidence that Abregana is a sexually dangerous person

who would have serious difficulty in refraining from committing

acts of child molestation, if released, pursuant to 18 U.S.C. §

4248 (d) . He is therefore discharged.

II. FINDINGS OF FACT

A. Abregana’s Criminal Record, the Prior
Revocations of Supervised Release, and the
Federal Bureau of Prisons Certification

1. Abregana was born on **/**/197o, and was 38 years of age

at the time of the evidentiary hearing. Ex. 1.1

2. On November 25, 2000, Abregana exposed his genitals to a

12 year old boy in a movie theater in Hilo, Hawaii. Ex. 14, at

bates stamp no. 697. Abregana saw the boy and some of his family

at the theater. Abregana asked whether the boy wanted to sit

‘ In accordance with the court’s privacy rules, the month
and date of Abregana’s birth have been redacted.
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of release. The Court sentenced Abregana to 20 months in jail,

to be followed by a second term of supervised release of 16

months. Ex. 4, pp. 3-4. The violations underlying the

revocation included Abregana’s failure to report for drug testing

on four occasions, and his failure to report for sex offender

treatment on one occasion. , p. 2. Abregana also admitted

that he had sexual contact with a minor in April 2005. The

circumstances surrounding the sexual contact with the minor were

as follows:

a. On April 9, 2005, a United States probation officer

saw Abregana loitering at the men’s bathroom at the center stage

area of the Ala Moana Shopping Center in Honolulu, Hawaii. The

probation officer saw Abregana stand in front of the stalls, look

into the stalls, and enter the stalls periodically. The

probation officer found the activity suspicious, and reported it

to mall security personnel. Ex. 3, bates stamp nos. 122-23.

b. When later confronted by a probation officer about

this behavior, Abregana denied engaging in any inappropriate

behavior. After consultation with Abregana’s sex offender

therapist, Abregana was instructed to take a polygraph

examination. Abregana underwent the examination, and was asked

whether he had been alone with a minor, or had sexual contact

with a minor. Abregana answered negatively to both questions,

and was found by the polygraph examiner to be deceptive. Ex. 3,



bates stamp no. 123.

c. Following the polygraph examination, Abregana

admitted to the probation officer that he had engaged in the

behavior prohibited by his terms of supervised release. Abregana

admitted that, in April 2005, he had met a 17 year old minor near

the center stage at Ala Moana shopping center. According to

Abregana’s initial report to the probation officer, the minor had

touched his (Abregana’s) penis through his clothing. A week

later, Abregana met the minor again, and the two of them went to

the Neiman Marcus men’s room, where Abregana masturbated the

minor’s penis. Ex. 3, bates stamp no. 123. (on April 28, 2008,

as part of a psychological assessment in this civil commitment

matter, Abregana was interviewed by Dr. Rosell, and admitted that

the encounter involved oral sex with the minor. Tr. 6/24/08 at

158.)

10. On November 17, 2006, Abregana was released from

custody, and began a second term of supervised release. Ex. 5,

bates stamp. no. 133. Under the conditions of his supervised

release, Abregana was required to submit to drug testing, and was

prohibited from possessing a computer, from viewing pornography,

and from having any kind of contact with children under the ages

of 18 years. Ex. 4, pp. 4-5.

11. On April 12, 2007, the Court revoked Abregana’s term of

supervised release based on several violations, and sentenced him
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qualifications of any of these three individuals to conduct a

psychological assessment of Abregana, or to opine on whether he

meets the criteria for confinement under the Adam Walsh Act. The

Court having reviewed the curriculum vitae of Drs. Doren, Rosell

and Barbaree, and having heard their testimony, finds that each

such individual was qualified by education and experience to

offer expert testimony in this matter.

15. Based on the information available to him, Dr. Doren

formed the diagnostic impression that Abregana has the mental

disorder of Paraphilia, Not Otherwise Specified (“NOS”) . Tr.

6/23/08 at 70-73. Under the Diagnostic and Statistical Manual,

Volume IV, Text Revision (DSM-IV-TR), a paraphilia means that (1)

the person experiences recurrent and intense fantasies, urges

and/or behavior involving sexual arousal to something other than

consenting adult sexuality, (2) the condition has existed for a

period of at least six months, and (3) it causes subjective

distress or impairment in social or occupational functioning.

Ex. 7, p. 7; Ex. 12, p. 1. The DSM-IV—TR lists specific,

individually delineated diagnoses that fall under the major

category of paraphilias. Some of the specifically delineated

thereafter submitted a report and supporting data to the court

and the parties. Dr. Tyler was not called to testify at the

evidentiary hearing, however, and her reports were not offered in

evidence. The Court therefore did not consider Dr. Tyler’s

report in making these findings of fact, conclusions of law, and

decision.

11
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conviction. Ex. 7, p. 9; Tr. 6/23/08 at 83.

ii. Abregana acknowledged his prior relationship with

“D,” starting from when the boy was 12 or 13, and continuing

until age 15 or 16. Ex. 7, p. 9; Tr. 6/23/08 at 83-84. (Dr.

Rosell testified that, based on a review of available records, he

concluded that “D” was not the same boy to whom Abregana exposed

himself in the theater in 2000. Tr. 6/24/08 at 145—48.)

iii. On January 10, 2007, Abregana admitted to an

examiner that in 2004 he had sexual contact with males, some of

whom may have been under the age of 18. As Abregana was not

released from custody until November 30, 2004, these reported

sexual contacts occurred within one month of his release, in

spite of a condition of supervised release which prohibited

contact with children under the age of 18. Ex. 7, p. 9; Tr.

6/23/08 at 86.

iv. In April 2005, while on the same term of

supervised release, Abregana had sexual contact on two occasions

with a 17 year old boy. Ex. 7, p. 9. This contact constituted

one of the violations which caused Abregana to be sent back to

prison. Tr. 6/23/08 at 86.

v. While on a later term of supervised release,

Abregana obtained a computer, and had electronic contact with

three boys who were 10, 12 and 14 years of age. Abregana had

this contact while using a profile which claimed that he was 14
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instruments.

38. The Court having heard the conflicting testimony, and

having reviewed the coding rules, the underlying evidence, and

the demeanor of the witnesses, finds Dr. Doren’s scoring on the

Static-99 and RRASOR to be most persuasive. The Court finds that

the April 2005, incidents leading to Abregana’s supervised

release revocation involved two encounters between Abregana and a

17 year old boy. The first encounter occurred at the men’s

restroom near center stage at Ala Moana Shopping Center. The

second encounter occurred at the men’s restroom in Neiman Marcus

at Ala Moana Shopping Center. The encounters involved sexual

contact which, by Abregana’s admission, included oral sex. The

Court finds that each of the encounters occurred in a public

restroom, at a location where the activity might have been seen

by others, and that the activities could have caused others to be

affronted or alarmed. The Court thus finds that the conduct

could have resulted in a charge under Hawaii Revised Statutes §

712-1217, which provides:

Open Lewdness. A person commits the offense of open
lewdness if in a public place the person does any lewd act
which is likely to be observed by others who would be
affronted or alarmed.

The Court notes that, under the Static—99 and RRASOR scoring

rules, the only question is whether such an offense “could” have

been charged, not whether it was actually charged or whether it

would have resulted in a conviction.
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compromised in a way which is serious. Dr. Doren looked to the

BOP’s definition of the Adam Walsh Act language concerning

whether an individual has “serious difficulty in refraining from

sexually violent conduct or child molestation if released.”

Under the BOP definition, found at 28 CFR § 439.75, an examiner

is to consider, among other things, a person’s inability to

appreciate the wrongfulness, harmfulness or likely consequences

of engaging in the proscribed behavior, the person’s score on the

risk assessment tools, evidence of a person’s inability to

control conduct, and evidence of completion of, or a failure to

complete, a sex offender treatment program. Ex. 7 at pp. 4-5.

45. Applying the foregoing factors, Dr. Doren found that

Abregana has never been recorded as considering the 15 year old

boy with whom he had a sexual relationship to be a “victim.” Ex.

7, at p. 17. Dr. Rosell, the only testifying expert who

interviewed Abregana, reported that Abregana has come to see the

minor he previously viewed as his boyfriend as some one he had

hurt by his actions, and as someone he did not want to cause

anymore harm. Tr. 6/24/08 at 180. Dr. Doren and Dr. Rosell came

to different conclusions as to whether Abregana has shown

attributes which suggest he would have difficulty avoiding sexual

offending when living in the community. Ex. 7, p. 17.

46. All the experts believe a primary protective risk

factor which would reduce Abregana’s risk of reoffending is

29
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2008) . The term child molestation means any unlawful conduct of

a sexual nature with, or sexual exploitation of, a person under

the age of 18 years. Such a definition is consistent with the

broad purpose underlying the Adam Walsh Act, which was to protect

children from all forms of sexual exploitation. preamble to

Adam Walsh Act, PL. 109—248, 120 Stat. 587 (July 27, 2006),

codified at 42 U.S.C. § 16911.

4. Consistent with its July 8, 2008, Minute Order and the

Order ruling on the Respondent’s five Motions filed

contemporaneously with this Order, the Court concludes that the

term “child molestation” as used in the Adam Walsh Act does not

require a showing of physical acts of violence, but that the term

was intended to encompass a broad variety of sexually

exploitative acts directed at minors.

5. In order to satisfy its burden, the United States must

initially prove that Abregana “has engaged or attempted to engage

in sexually violent conduct or child molestation.” As set forth

in the Court’s Order filed contemporaneously with this decision,

the Court need not reach the issue as to what burden of proof

applies to this determination because, even if the higher “beyond

a reasonable doubt” standard applies, the government has met that

burden under the facts of this case. The Court concludes, as a

matter of law, that the November 25, 2000 incident where Abregana

exposed his genitals to a 12 year old boy, and for which he was
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(1997)) . The conflicting evidence concerning the probability of

Abregana’s reoffending cannot support a finding that he would

have “serious difficulty” in refraining from child molestation.

These are difficult questions that require clearer and more

convincing proof than is available in the circumstances before

the Court.

9. The Court, having considered all of the testimony and

evidence, including the expert reports and their conflicting

diagnosis and prognosis, finds that the United States has not

proven, by clear and convincing evidence, that Abregana would

have serious difficulty in refraining from committing acts of

child molestation.

The Court orders that Abregana be discharged.

IT IS SO ORDERED.

Dated: Honolulu, Hawaii, August 22, 2008.

Is! Helen Gilimor
Helen Gilimor
Chief United States District Judge
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