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 In 2005, the County of Mendocino (County) filed a petition to recommit defendant 

Porfirio Albert Medina, an admitted sexually violent predator (SVP), for a period of two 

years, which was the maximum period of recommitment permitted at the time under the 

Sexually Violent Predator Act (SVPA) (Welf. & Inst. Code, § 6600 et seq.).
1
  Prior to any 

action on the petition, the SVPA was amended to permit SVP‘s to be committed for an 

indefinite term.  After the County amended the recommitment petition to seek an 

indefinite term for Medina, he admitted the allegations of the amended petition and 

consented to imposition of the indefinite term of commitment.  Medina now challenges 

the legality and constitutionality of the recommitment order on several grounds. 

 In addition, Medina contends that he must be released because a statutory 

precondition to his original commitment in 2001 was not fulfilled.  Before a petition for 

commitment may be filed, the SVPA requires a suspected SVP to undergo two 

                                              
*
 Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is 

certified for publication with the exception of parts II.C. through II.E.  

1
 All further statutory references are to the Welfare & Institutions Code unless 

otherwise indicated. 
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psychological evaluations conducted pursuant to a protocol established by the 

Department of Mental Health (Department).  Only if these evaluations result in a finding 

that the person, in effect, qualifies as an SVP does the SVPA authorize the filing of a 

commitment petition.  Recently, the protocol developed by the Department and used for 

many years was declared to be an unlawful ―underground regulation‖ because it was 

implemented without compliance with the Administrative Procedures Act (APA) (Gov. 

Code, § 11340 et seq.).  Because his original commitment was based on evaluations 

under this invalid protocol, Medina contends, the original petition was void.  Finding 

Medina‘s constitutional challenges to be without merit and his administrative claim to be 

an unsuccessful collateral attack on the original judgment of commitment, we affirm. 

I.  BACKGROUND 

 On August 22, 2005, the district attorney filed a petition to extend the commitment 

of Medina as an SVP (recommitment petition).  At the time, the SVPA limited the term 

of commitment of a person found to be an SVP to two years.  (Former § 6604.)  The 

recommitment petition alleged that Medina had been convicted in 1995 of two counts of 

lewd and lascivious acts upon a child (Pen. Code, § 288, subd. (a)), as well as other 

earlier sex crimes upon children.  It further alleged that Medina originally had been 

committed as an SVP after admitting the allegations in a petition filed in October 2001, 

and that he was recommitted in 2004, after again admitting petition allegations.
2
  

 In late 2006, section 6604 was amended to provide for an indefinite period of 

commitment for SVP‘s.  (§ 6604.)  In November 2007, prior to trial on the 2005 

recommitment petition, the County filed an amended recommitment petition seeking such 

an indefinite commitment.  On January 7, 2008, Medina admitted the allegations of the 

                                              
2
 Despite admitting the allegations of the first recommitment petition, Medina 

appealed the commitment order.  His appellate counsel filed an opening brief raising no 

issues and seeking independent judicial review under People v. Wende (1979) 25 Cal.3d 

436.  We found no errors in the proceeding and affirmed the recommitment in a 

nonpublished opinion.  (People v. Medina (Aug. 10, 2005, A108345).)  The Supreme 

Court has since called into question the availability of Wende review for civil 

commitment orders.  (Conservatorship of Ben C. (2007) 40 Cal.4th 529, 537.) 
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amended petition and consented to entry of an order imposing an indefinite term of 

commitment.  He then filed a timely notice of appeal from this order extending 

commitment.  

II.  DISCUSSION 

 In his initial opening brief, Medina contests, on statutory and constitutional 

grounds, the legality of the recommitment order.  In a supplemental brief, he argues that 

his original commitment petition was void because it was based on an evaluation 

conducted pursuant to a protocol adopted by the Department in violation of the APA.  We 

first address the novel APA claim. 

A.  The Sexually Violent Predators Act 

 The SVPA ―allows for the involuntary commitment of certain convicted sex 

offenders, whose diagnosed mental disorders make them likely to reoffend if released at 

the end of their prison terms.‖
3
  (Cooley v. Superior Court (2002) 29 Cal.4th 228, 235.)  

When officials believe that a person in custody is an SVP, the person must be ―screened 

by the Department of Corrections and Rehabilitation and the Board of Parole Hearings 

. . . . in accordance with a structured screening instrument developed and updated by the 

[Department] in consultation with the Department of Corrections and Rehabilitation.‖  

(§ 6601, subd. (b).)  Persons identified as SVP‘s by this screening instrument are then 

subjected to a ―full evaluation‖ by the Department, conducted ―in accordance with a 

standardized assessment protocol, developed and updated by‖ the Department.  (§ 6601, 

subds. (b), (c).)  The protocol ―shall require assessment of diagnosable mental disorders, 

as well as various factors known to be associated with the risk of reoffense among sex 

offenders.‖  (§ 6601, subd. (c).)  If, as a result of the full evaluation under section 6601, 

subdivision (c), two mental health professionals conclude that the person qualifies as an 

                                              
3
 A ―sexually violent predator‖ is defined as ―a person who has been convicted of 

a sexually violent offense against one or more victims and who has a diagnosed mental 

disorder that makes the person a danger to the health and safety of others in that it is 

likely that he or she will engage in sexually violent criminal behavior.‖  (§ 6600, 

subd. (a).)  
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SVP, the Department must request the responsible county to file a commitment petition.  

(§ 6601, subds. (d), (h).)  The person is thereafter entitled to a jury trial on the 

commitment petition.  (§ 6603, subd. (a).) 

 Under the version of the SVPA in effect when Medina‘s recommitment petition 

was filed in 2005, if the district attorney proved beyond a reasonable doubt in the initial 

commitment proceeding that a person was an SVP, the court was required to commit the 

person to the Department for two years.  The person could not be kept in actual custody 

for longer than two years unless a petition to extend the commitment was filed.  (Former 

§ 6604; Albertson v. Superior Court (2001) 25 Cal.4th 796, 802, fn. 6.)  The procedures 

applicable to an initial commitment applied to an extended commitment to the extent 

possible.  (People v. Ward (2002) 97 Cal.App.4th 631, 634.)  Thus, to extend a person‘s 

commitment as an SVP, the district attorney had to prove beyond a reasonable doubt that 

the person remained an SVP upon recommitment.  The term of any extended 

commitment was two years from the end of the previous commitment.  (Former § 6604.1, 

subd. (a).) 

 Those provisions were changed in 2006 by the enactment of the Sex Offender 

Punishment, Control, and Containment Act of 2006 (Stats. 2006, ch. 337, p. 2126) and 

voter approval of Proposition 83, an initiative measure.  (Deering‘s Ann. Welf. & Inst. 

Code (2009 supp.) appen. foll. § 6604, p. 99.)  Following the amendments introduced by 

these measures, the SVPA still provides that in an initial commitment proceeding the 

district attorney must prove beyond a reasonable doubt that the person whose 

commitment is sought is an SVP.  (See § 6004.)  Now, however, if the court or jury 

makes that finding, the court must commit the person to the Department for an 

indeterminate term, rather than a two-year term.  (Ibid.)  Because the term of 

commitment is indeterminate, the district attorney no longer has to prove at regular 

intervals, beyond a reasonable doubt, that the person remains an SVP.  Instead, the 

Department must examine the person‘s mental condition at least once a year and must 

report annually on whether the person remains an SVP.  (§ 6605, subd. (a).)  If the 

Department determines the person is no longer an SVP, the director of the Department 
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must authorize the person to petition the court for unconditional discharge.  (§ 6605, 

subd. (b).)  The person is thereafter discharged from his or her indeterminate commitment 

unless, at a hearing, the district attorney proves beyond a reasonable doubt that the person 

is still an SVP.  (§ 6605, subds. (c)–(e).) 

 The only other avenue for release from confinement under the amended SVPA is a 

petition under section 6608.  Under this section, a person committed as an SVP, after at 

least a year of commitment, may petition for conditional release or unconditional 

discharge without the recommendation or concurrence of the director of the Department.  

(§ 6608, subds. (a), (c).)  If the court determines that the petition is not frivolous, a 

hearing is held at which the petitioner has the burden of proof by a preponderance of the 

evidence.  (§ 6608, subds. (a), (i).)  If the petitioner demonstrates that he or she is no 

longer an SVP, the petitioner is placed in a conditional release program for one year, after 

which a new hearing is conducted.  (§ 6608, subd. (d).)  The petitioner must be 

unconditionally released if, at the second hearing, the court is persuaded that he or she is 

not an SVP, using the same standard of proof.  (§ 6608, subds. (d), (i).)  Following the 

denial of a section 6608 petition, an SVP may not file another petition for at least one 

year.  (§ 6608, subd. (h).) 

B.  Failure to Comply with the APA 

 The APA requires every administrative agency guideline that qualifies as a 

―regulation,‖ as defined by the APA, to be adopted according to specific procedures.  

(Gov. Code, § 11340.5, subds. (a), (b).)  The Office of Administrative Law (OAL) is 

charged with, among other functions, enforcing this requirement.  (Gov. Code, 

§§ 11340.2, 11340.5, subd. (b).)  If the OAL is notified or learns that an administrative 

agency is implementing a regulation that was not properly adopted under the APA, the 

OAL must investigate, make a determination, and publish its conclusions.  (Gov. Code, 

§ 11340.5, subd. (c).) 

 A regulation found not to have been properly adopted is termed an ―underground 

regulation.‖  ― ‗An underground regulation is a regulation that a court may determine to 

be invalid because it was not adopted in substantial compliance with the procedures of 
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the [APA].‘ ‖  (Patterson Flying Service v. Department of Pesticide Regulation (2008) 

161 Cal.App.4th 411, 429; see Cal. Code Regs., tit. 1, § 250.)  An OAL determination 

that a particular guideline constitutes an underground regulation is not binding on the 

courts, but it is entitled to deference.  (Grier v. Kizer (1990) 219 Cal.App.3d 422, 435, 

disapproved on other grounds in Tidewater Marine Western, Inc. v. Bradshaw (1996) 

14 Cal.4th 557, 577.) 

 As noted above, prior to the filing of any commitment petition, the SVPA requires 

the Department to screen a person identified by prison authorities as an SVP ―in 

accordance with a standardized assessment protocol, developed and updated by‖ the 

Department.  (§ 6601, subd. (c).)  Only if two mental health professionals, applying the 

assessment protocol, agree that the person fulfills the criteria for an SVP does the 

Department request the filing of a petition.  (§ 6601, subds. (d)–(h); see People v. 

Superior Court (Ghilotti) (2002) 27 Cal.4th 888, 906.)  The purpose of this evaluation is 

not to identify SVP‘s but, rather, to screen out those who are not SVP‘s.  ―The 

Legislature has imposed procedural safeguards to prevent meritless petitions from 

reaching trial.  ‗[T]he requirement for evaluations is not one affecting disposition of the 

merits; rather, it is a collateral procedural condition plainly designed to ensure that SVP 

proceedings are initiated only when there is a substantial factual basis for doing so.‘ ‖  

(People v. Scott (2002) 100 Cal.App.4th 1060, 1063.)  The legal determination that a 

particular person is an SVP is made during the subsequent judicial proceedings, rather 

than during the screening process.  (Ibid.) 

 Early in 2008, a petition was filed with the OAL challenging as underground 

regulations various provisions of the assessment protocol, which has been issued under 

the title ―Clinical Evaluator Handbook and Standardized Assessment Protocol (2007),‖ 

used by the Department to conduct section 6601 evaluations.  (See 2008 OAL 

Determination No. 19 (Aug. 15, 2008) at pp. 1, 3 

<http://www.oal.ca.gov/determinations2008.htm> (as of Feb. 25, 2009) (OAL 

determination).)  The OAL found the challenged provisions invalid, concluding that 

―[t]he challenged provisions in the ‗Clinical Evaluator Handbook and Standardized 
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Assessment Protocol (2007)‘ issued by [the Department] meet the definition of a 

‗regulation‘ as defined in [Government Code] section 11342.600 that should have been 

adopted pursuant to the APA.‖  (OAL determination, at p. 13.)  Although the OAL 

specifically restricted its inquiry to 10 provisions within the protocol (id. at p. 2), its 

decision effectively invalidates the operative content of the protocol.  According to a 

footnote in the Attorney General‘s supplemental brief, the Department has not challenged 

the OAL determination and ―is revising the Protocol and handbook to adhere to the 

[OAL] determination and treat the protocol as a regulation, including adopting it per the 

APA.‖   

 Medina contends that as a result of the Department‘s use of an invalid protocol in 

conducting section 6601 evaluations, his SVP commitment ―is, and was, illegal and void 

from before its inception.‖  His argument is that a statutory precondition to the filing of 

any commitment petition, including his original petition, was a finding by two 

professionals, using the protocol, that he qualified as an SVP.  Because the protocol was 

void, he argues, ―the district attorney did not have the authority, under the statute, to file a 

petition seeking [his] commitment.‖  The Attorney General does not contest the OAL 

determination that the protocol is invalid, but he argues that Medina is not entitled to 

release on these grounds.
4
 

 Medina‘s challenge to his commitment ―from before its inception‖ is a collateral 

attack on the initial judgment of commitment, which became final some six years ago.
5
  

The cognizable grounds for such an attack are restricted to a lack of jurisdiction, since a 

judgment within the court‘s jurisdiction can be attacked only directly through appeal.  

(Aerojet-General Corp. v. American Excess Ins. Co. (2002) 97 Cal.App.4th 387, 398; 

                                              
4
 Given the Attorney General‘s position, we assume, but do not decide, that the 

protocol is an invalid underground regulation. 

5
 The cases relied on by Medina, such as Morning Star Co. v. State Bd. of 

Equalization (2006) 38 Cal.4th 324, People v. Litmon (2008) 162 Cal.App.4th 383, and 

People v. Superior Court (Ghilotti), supra, 27 Cal.4th 888, all involve challenges raised 

on direct appeal or writ.  For that reason, they are essentially irrelevant in this context. 
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People v. $6,500 U.S. Currency (1989) 215 Cal.App.3d 1542, 1548.)  Further, the 

permissible jurisdictional challenges are themselves limited, as explained in People v. 

American Contractors Indemnity Co. (2004) 33 Cal.4th 653 (American Contractors):  

―The term ‗jurisdiction,‘ ‗used continuously in a variety of situations, has so many 

different meanings that no single statement can be entirely satisfactory as a definition.‘  

[Citation.]  Essentially, jurisdictional errors are of two types.  ‗Lack of jurisdiction in its 

most fundamental or strict sense means an entire absence of power to hear or determine 

the case, an absence of authority over the subject matter or the parties.‘  [Citation.]  When 

a court lacks jurisdiction in a fundamental sense, an ensuing judgment is void, and ‗thus 

vulnerable to direct or collateral attack at any time.‘  [Citation.] [¶] However, ‗in its 

ordinary usage the phrase ―lack of jurisdiction‖ is not limited to these fundamental 

situations.‘  [Citation.]  It may also ‗be applied to a case where, though the court has 

jurisdiction over the subject matter and the parties in the fundamental sense, it has no 

―jurisdiction‖ (or power) to act except in a particular manner, or to give certain kinds of 

relief, or to act without the occurrence of certain procedural prerequisites.‘  [Citation.]  

‗ ―[W]hen a statute authorizes [a] prescribed procedure, and the court acts contrary to the 

authority thus conferred, it has exceeded its jurisdiction.‖ ‘  [Citation.]  When a court has 

fundamental jurisdiction, but acts in excess of its jurisdiction, its act or judgment is 

merely voidable.  [Citations.]  That is, its act or judgment is valid until it is set aside, and 

a party may be precluded from setting it aside by ‗principles of estoppel, disfavor of 

collateral attack or res judicata.‘  [Citation.]  Errors which are merely in excess of 

jurisdiction should be challenged directly, for example by motion to vacate the judgment, 

or on appeal, and are generally not subject to collateral attack once the judgment is final 

unless ‗unusual circumstances were present which prevented an earlier and more 

appropriate attack.‘  [Citations.]‖  (Id. at pp. 660–661; see similarly People v. Allegheny 

Casualty Co. (2007) 41 Cal.4th 704, 716, fn. 7.) 

 Although Medina contends that the initial trial court lacked ―fundamental‖ 

jurisdiction over his petition, thereby producing a void judgment, his claim does not call 

into question the court‘s personal or subject matter jurisdiction.  As to personal 
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jurisdiction, there is no evidence to suggest, and Medina does not contend, that he lacked 

minimum contacts with the State of California (e.g., Roman v. Liberty University, Inc. 

(2008) 162 Cal.App.4th 670, 677–678) or that he was not served with the documents 

necessary to initiate the proceedings.  (See, e.g., Dill v. Berquist Construction Co. (1994) 

24 Cal.App.4th 1426, 1439–1440; Conservatorship of Isaac O. (1987) 190 Cal.App.3d 

50, 53–54.)  As to subject matter jurisdiction, the superior court was undoubtedly the 

appropriate court to hear the commitment petition (Welf. & Inst. Code, §§ 6602, 6604), 

and there is no claim of untimeliness.  (See Litmon v. Superior Court (2004) 123 

Cal.App.4th 1156, 1171.)  Instead, Medina‘s argument is that the court had no 

― ‗jurisdiction‘ (or power) to act . . . without the occurrence of certain procedural 

prerequisites‖ (Abelleira v. District Court of Appeal (1941) 17 Cal.2d 280, 288), i.e., 

section 6601 evaluations conducted pursuant to a valid protocol.  Under American 

Contractors, this is an argument that the court acted in excess of its jurisdiction, rather 

than without fundamental jurisdiction.  (American Contractors, supra, 33 Cal.4th at 

p. 661; see also People v. Castillo (Jan. 30, 2009, B202289) ___ Cal.App.4th ___, ___  

[2009 Cal.App. Lexis 126, *39–*40] (Castillo).)
6
 

 Properly viewed as a claim that the initial commitment court acted in excess of its 

jurisdiction, Medina‘s collateral attack fails for at least two reasons.  First, Medina 

forfeited any challenge to the validity of the procedures preceding the filing of the initial 

petition when he admitted its allegations.  ― ‗The distinction between a lack of 

jurisdiction over the cause and an act in excess of jurisdiction has significant 

consequences.  For instance, subject matter jurisdiction cannot be conferred by consent, 

waiver, or estoppel.  [Citation.]‘  [Citation.]  By contrast, when a court possesses subject 

                                              
6
 At oral argument, Medina‘s counsel contended, without citation to authority, that 

the trial court lacked personal jurisdiction because the evaluations were not conducted 

pursuant to a proper protocol.  This misunderstands the concept of ―personal 

jurisdiction,‖ which ―relates to the power to bind a particular party, and depends on the 

party‘s presence, contacts, or other conduct within the forum state.‖  (Donaldson v. 

National Marine, Inc. (2005) 35 Cal.4th 503, 512.)  As explained in the text, Medina‘s 

claim is that the court acted in excess of jurisdiction, rather than without jurisdiction. 
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matter jurisdiction, ‗a party who seeks or consents to action beyond the court‘s power as 

defined by statute or decisional rule may be estopped to complain of the ensuing action in 

excess of jurisdiction.  [Citations.]‘  [Citation.]  In addition, objections to acts in excess 

of a court‘s jurisdiction may be subject to bars including waiver (the intentional 

relinquishment of a known right) and forfeiture (the loss of a right through failure of 

timely assertion).‖  (People v. Ramirez (2008) 159 Cal.App.4th 1412, 1427 [defendant 

who consented to a sentence is estopped from arguing in a collateral attack that the court 

lacked jurisdiction to impose the sentence]; see also Mt. Holyoke Homes, LP v. California 

Coastal Com. (2008) 167 Cal.App.4th 830, 842.)  When Medina admitted the allegations 

of the original petition, in effect consenting to entry of the commitment order, he 

forfeited a later challenge to that entry as an act in excess of the court‘s jurisdiction. 

 Second, as noted in American Contractors, ―[e]rrors which are merely in excess of 

jurisdiction . . . are generally not subject to collateral attack once the judgment is final 

unless ‗unusual circumstances were present which prevented an earlier and more 

appropriate attack.‘ ‖  (American Contractors, supra, 33 Cal.4th at p. 661.)  Medina has 

not cited any ― ‗unusual circumstances‘ ‖ that prevented ― ‗an earlier and more 

appropriate‘ ‖ challenge to the protocol.  That is particularly important in these 

circumstances, since timely assertion of the claim might well have resulted in a correction 

of the error.  He therefore may not raise the claim by way of collateral attack. 

 Medina does not appear to challenge his most recent recommitment petition, the 

subject of the current appeal, on this ground, although that petition was required to be 

preceded by the same type of evaluations as his initial commitment petition.  (People v. 

Superior Court (Ghilotti), supra, 27 Cal.4th at p. 906.)  We would, in any event, conclude 

that he forfeited any such challenge when he admitted the allegations of the petition and 

consented to entry of the recommitment order.  A ―consent judgment,‖ defined as ―a 

judgment entered by a court under the authority of, and in accordance with, the 
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contractual agreement of the parties,‖ is ordinarily not appealable.
7
  (Norgart v. Upjohn 

Co. (1999) 21 Cal.4th 383, 400.) 

 Although an exception to this general rule permits appeal when the consent to 

judgment ―was merely given to facilitate an appeal following adverse determination of a 

critical issue,‖ there is no evidence that Medina‘s consent was given for this purpose.  

(Building Industry Assn. v. City of Camarillo (1986) 41 Cal.3d 810, 817, qualified in 

Morehart v. County of Santa Barbara (1994) 7 Cal.4th 725, 743, as stated in Tudor 

Ranches, Inc. v. State Comp. Ins. Fund (1998) 65 Cal.App.4th 1422, 1428.)  There was 

no dispositive motion filed in Medina‘s proceeding, and the issue of the validity of the 

protocol does not appear to have been raised at all during the consent proceedings.  The 

transcript from the day set for trial of the recommitment proceeding shows that the 

attorneys began the morning prepared to proceed.  Before Medina was brought into the 

courtroom, however, the court stated to his attorney, ―Mr. Medina has a habit of getting 

these things started and then, basically, wanting to waive and go back to the hospital.  I 

don‘t want to put any pressure on him. . . . But I‘d sure like to know if that was going to 

be his position at some point in this proceeding.‖  Counsel responded, ―[J]ust to be 

candid with everyone, that was sort of one of the things I was going to do when I talked 

to him today, was see where he was going.  Because he‘s not adjusting well anyway 

down there, so he may want to go back.‖  As soon as Medina was brought in following a 

break, his attorney told the court, ―It‘s Mr. Medina‘s intention at this time to—he‘s going 

to not contest the commitment proceedings and he will go ahead and submit to the 

indeterminate sentence.  We‘ve discussed this.  He understands it‘s indeterminate and 

what that means.‖  The court then reviewed with Medina his various rights, including his 

right to trial.  There was no discussion of reserving any rights of appeal, nor were any 

                                              
7
 Perhaps conceding either that (1) Medina did not intend to apply this argument to 

his current recommitment or (2) he has no valid grounds for arguing against forfeiture, 

Medina did not respond to the Attorney General‘s forfeiture argument in his 

supplemental reply brief. 
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legal challenges presented or ruled upon.  Under these circumstances, Medina forfeited 

any right to appeal the judgment of commitment to which he consented.
8
 

 Even if Medina‘s consent to judgment had not forfeited the issue in connection 

with his current proceeding, his failure to raise the issue in the trial court would have 

done so.  As discussed in Castillo, the probable cause hearing in a SVP proceeding is 

analogous to a preliminary hearing in a criminal case.  Under the rule of People v. 

Pompa-Ortiz (1980) 27 Cal.3d 519, 529, which has been regularly applied in SVPA 

appeals (e.g., People v. Butler (1998) 68 Cal.App.4th 421, 435), irregularities in a 

preliminary hearing require reversal only if a defendant can demonstrate that he or she 

was deprived of a fair trial or otherwise suffered prejudice.  (Castillo, supra, ___ 

Cal.App.4th at p. ___ [2009 Cal.App. Lexis 126, *36–*39].)  As discussed below, 

defendant has not made the necessary showing. 

 Medina argues, alternatively, that his attorney provided ineffective assistance of 

counsel in failing to raise the issue of the validity of the protocol, apparently at the time 

of his original commitment in 2001.
9
  ― ‗ ― ‗[I]n order to demonstrate ineffective 

assistance of counsel, a defendant must first show counsel‘s performance was ―deficient‖ 

because his ―representation fell below an objective standard of reasonableness . . . under 

prevailing professional norms.‖  [Citations.]  Second, he must also show prejudice 

flowing from counsel‘s performance or lack thereof.  [Citations.]  Prejudice is shown 

when there is a ―reasonable probability that, but for counsel‘s unprofessional errors, the 

result of the proceeding would have been different.  A reasonable probability is a 

probability sufficient to undermine confidence in the outcome.‖ ‘ ‖  [Citations.]‘ ‖  (In re 

Hardy (2007) 41 Cal.4th 977, 1018)  ―Ineffective assistance of counsel under the Sixth 

Amendment entails deficient performance under an objective standard of professional 

                                              
8
 We apply civil precedent because an SVPA commitment proceeding is civil in 

nature.  The rule regarding forfeit of appeal in criminal proceedings is similar, although 

not quite identical.  (See In re Uriah R. (1999) 70 Cal.App.4th 1152, 1156–1157.)   

9
 Our reasoning would apply equally whether Medina‘s ineffective assistance 

argument was directed at his 2001 commitment or his current recommitment. 
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reasonableness and prejudice under a similarly objective standard of a reasonable 

probability of a more favorable outcome in the absence of the deficient performance.‖  

(People v. Cole (2004) 33 Cal.4th 1158, 1202, fn. 11.)   

 The apparent failure, until very recently, of any attorney to question the validity of 

the protocol in the 13-year history of the SVPA appears to refute the claim that Medina‘s 

representation fell below the standard of reasonableness, but we do not reach that 

question because we conclude that Medina has failed to demonstrate prejudice.
10

  A court 

need not determine whether counsel‘s performance was deficient before examining the 

prejudice suffered by the defendant as a result of the alleged deficiencies.  (People v. 

Johnson (2003) 114 Cal.App.4th 284, 302.) 

 Medina argues that a more favorable outcome would have resulted because, had 

counsel raised this issue earlier, ―the petition would have been dismissed and, depending 

on the appropriate remedy, appellant either would have been released or would have been 

reevaluated pursuant to a legally adopted protocol.‖  Assuming that Medina‘s 

commitment petition would have been dismissed had counsel raised this issue below, that 

result alone would not have constituted a ―different‖ outcome for purposes of Sixth 

Amendment prejudice, which focuses on the ultimate reliability and fairness of the 

proceedings.  (In re Hardy, supra, 41 Cal.4th at p. 1018.)  As Medina recognizes, there is 

no reason to believe that a dismissal of the petition on these grounds would have resulted 

                                              
10

 The OAL petition challenging the validity of the protocol was filed not by an 

attorney but by a currently committed SVP.  Aside from the recent decision in Castillo, 

we have found only two prior appeals in which the APA issue was raised, both resulting 

in nonpublished opinions rendered prior to the OAL determination.  (People v. Milligan 

(July 16, 2008, C056488); People v. Curtis (Mar. 28, 2008, C056675).)  Medina himself 

seems to concede that his counsel acted reasonably, stating in his supplemental opening 

brief, ―[P]rior to the OAL‘s determination, the filing of [a challenge to the recommitment 

petition‘s validity] would have been a pointless and futile exercise.  Given the preexisting 

case law upholding the sexually violent predator law against various challenges, no trial 

court would have determined that the commitment was based upon illegal underground 

regulations until the OAL . . . ruled that the protocol was, in fact, an illegal underground 

regulation.‖   
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in an abandonment of the commitment proceedings.  Rather, the County presumably 

would have sought Medina‘s reevaluation under an APA-compliant protocol. 

 As a result, in order to satisfy the standard for prejudice, Medina must show that 

had his trial counsel challenged the protocol, thereby obtaining reevaluation, it is 

reasonably probable he would have been screened out or otherwise would have been 

found not to be an SVP.
11

  Medina points out that there is controversy among mental 

health professionals concerning the proper manner of evaluating SVP‘s and argues ―it is 

very possible that the [Department] . . . [will] adopt regulations that create a completely 

different protocol for the evaluation of sexually violent predators.‖  Even if we assume 

this to be true, it does not demonstrate that an APA-compliant protocol is reasonably 

likely to lead to a different conclusion regarding Medina himself.  He makes no showing 

that the characteristics of his particular mental disorder are sufficiently ―borderline‖ or 

controversial that there is a reason to believe that changes in the protocol would affect his 

personal standing.  Indeed, he does not discuss the evidence in the record relating to his 

own disorder at all.  Instead, he argues that because of the controversy, it is ―completely 

impossible to predict whether [he] will be found to qualify as a sexually violent predator 

under the new protocol.‖  This is simply insufficient to carry his burden of demonstrating 

the reasonable probability, rather than the mere possibility, of a different outcome.  (See 

similarly Castillo, supra, ___ Cal.App.4th at pp. ___–___ [2009 Cal.App. Lexis 126, 

*38–*41].) 

                                              
11

 Recognizing that the County would have sought his reevaluation, Medina also 

argues that the procedure for obtaining an APA-compliant protocol would have taken so 

long that due process would have required his release before the new protocol was 

complete.  It is doubtful that such a result, which is unrelated to the merits of the 

commitment petition, qualifies as a ―more favorable outcome‖ for purposes of ineffective 

assistance law, which is designed to remedy unjustified commitments.  In any event, 

assuming this result was possible, Medina has not demonstrated that an extended delay 

was sufficiently likely to satisfy the ―reasonable probability‖ requirement. 
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C.  Due Process Challenge 

 Critical to the due process analysis are three Supreme Court decisions, Addington 

v. Texas (1979) 441 U.S. 418 (Addington), Jones v. United States (1983) 463 U.S. 354 

(Jones), and Kansas v. Hendricks (1997) 521 U.S. 346 (Hendricks).
12

  In Addington, the 

court considered the standard of proof necessary for general civil commitment.  In 

deciding that the state must, at a minimum, demonstrate a potential civil committee‘s 

mental illness and danger to self or others by clear and convincing evidence (id. at 

pp. 431–432), the court balanced the interests of the individual in avoiding the 

deprivation of liberty and stigma of commitment against the state‘s interest in treating 

mental illness and protecting its citizens, including the potential committee.  (Id. at 

pp. 425–426.)  The court elected a standard more stringent than preponderance of the 

evidence but less stringent than the criminal ―reasonable doubt‖ standard after concluding 

that the risk of error should not be shared equally by the state and the individual, but need 

not be reduced to the minimum possible.  (Id. at pp. 427, 431.) 

 In Jones, the court considered the due process standards applicable to the 

commitment of persons found not guilty of a crime by reason of insanity (NGI).  The 

court concluded that automatic commitment of NGI‘s was constitutional, since the trial 

had already established their criminality and illness (Jones, supra, 463 U.S. at pp. 366–

367), and appeared to approve of the imposition of an indefinite term of commitment, 

subject to periodic review.  (Id. at p. 368.)  The court further rejected the argument that 

an NGI could not be held longer than the maximum sentence for his or her crime.  (Id. at 

p. 369.)  Finally, in Hendricks, the court addressed the constitutionality of the Kansas 

sexually violent predators act.  Hendricks found constitutional a definition of SVP similar 

to California‘s definition (Hendricks, supra, 521 U.S. at pp. 356–358) and rejected the 

argument that potentially indefinite confinement was unconstitutionally punitive, in part 

                                              
12

 The constitutionality of the 2006 amendments to the SVPA also has been the 

subject of several published Court of Appeal decisions, but all of these have since been 

depublished as a result of Supreme Court grants of review. 
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because the committee was entitled to annual review at which SVP status must be proved 

anew.  (Id. at pp. 363–364.) 

 1.  Allocation of Burden of Proof Under Section 6608 

 Medina‘s primary contention is that the requirement that an SVP bear the burden 

of proof in demonstrating he or she is not an SVP in order to gain release under 

section 6608 violates due process.
13

 

 Medina argues that Addington requires clear and convincing evidence to support 

civil commitment.  Addington is not controlling, however, because it concerns only the 

standard of proof necessary to support an initial commitment decision, not the showing 

necessary for a subsequent recommitment decision.  While Medina argues there should 

be no difference between the standard of proof applied in initial and subsequent hearings, 

since the decision not to release an SVP under section 6608 has the same practical effect 

as a decision to commit, we do not agree.  For the reasons discussed below, the due 

process concerns change once an initial showing of SVP status has been made. 

 The risk against which due process protects in these circumstances is the detention 

of a person who is not, or is no longer, an SVP.  (See Addington, supra, 441 U.S. at 

p. 423.)  Use of the ―beyond a reasonable doubt‖ standard of proof upon initial 

commitment ―exclude[s] as nearly as possible the likelihood of an erroneous‖ initial 

detention.  (Ibid.)  Thereafter, two factors justify the application of a less stringent 

standard for the continued detention of persons found to be an SVP.  The first is the 

recognized persistence and resistance to treatment of the mental disorder underlying SVP 

status.  The mental disorder underlying SVP status is not one that often spontaneously 

improves or can be controlled with medication.  (See People v. Hubbart (2001) 

88 Cal.App.4th 1202, 1222 [SVPA targets ―persons with mental disorders that may never 

be successfully treated‖].)  As the findings and declarations for Proposition 83 note, 

                                              
13

 Arguably, Medina‘s consent to entry of the order of recommitment forfeited his 

right to assert these constitutional issues.  Because the Attorney General does not argue 

forfeiture with respect to these issues, we address their merits. 
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― ‗sex offenders are the least likely to be cured . . . .‘ ‖  (Historical and Statutory Notes, 

47C West‘s Ann. Pen. Code (2008 ed.) foll. § 209, p. 52.)  Second, SVP‘s are subject to 

continuous monitoring and treatment by the Department and to formal annual evaluation.  

Persons who do manage to overcome the condition, or who for other reasons no longer 

present a danger, are likely to be detected by these institutionalized protections.  The only 

persons bearing the burden of proof are those who believe they should be released over 

the contrary recommendation of the Department. 

 As a result, we perceive no fundamental unfairness in allocating the burden of 

proof to the committed person in a hearing on a petition for discharge that is filed without 

a prior determination by the Department that the person is no longer an SVP.  The 

adjudication that results in the initial commitment establishes, beyond a reasonable doubt, 

that the person is an SVP and therefore a proper candidate for civil commitment under 

the SVPA.  It is not unfair or unreasonable to give that adjudication preclusive effect, 

absent proof of some change in the committed person‘s mental condition.  Moreover, 

where the committed person is the one asserting that change, contrary to the extant 

determination of the Department, it is not unfair or unreasonable to require the committed 

person to carry the burden of proving his or her own assertion.
14

 

 2.  Additional Year of Detention 

 Medina also challenges, somewhat in passing, the constitutionality of the year of 

conditional release a successful section 6608 petitioner must spend prior to discharge.  

While it is not clear Medina has standing to challenge this feature of the SVPA, since he 

has yet to petition successfully for release, we address it briefly. 

                                              
14

 While Medina discusses Jones in connection with this argument, the Jones court 

specifically stated that it was not ruling on the constitutionality of the release procedures, 

which required an NGI to prove his or her entitlement to release by a preponderance of 

the evidence.  (Jones, supra, 465 U.S. at p. 363, fn. 11.)  Medina also claims that this 

holding is inconsistent with Foucha v. Louisiana (1992) 504 U.S. 71, in which the court 

held that an NGI cannot be held after recovering his sanity solely on the claim that he is 

dangerous.  (Id. at p. 96.)  Foucha does not address the burden or standard of proof 

necessary to obtain release. 
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 The rationale found by this court to support a similar conditional release 

requirement for NGI releasees in Penal Code section 1026.2, subdivision (e) applies 

equally here:  ―First, an acquittal by reason of insanity entails a finding that the defendant 

in fact committed a criminal offense.  The commission of the crime in turn supports an 

inference of potential dangerousness and possible continuing mental illness [citation], 

which justifies the state in exercising great care in evaluating the offender prior to release 

into the community.  Second, the process of evaluating the defendant for a prolonged 

period in a noninstitutional setting has obvious merit.  It provides a ‗trial run‘ for the 

defendant‘s release, conducted under conditions resembling what the defendant will later 

find in the community.  [Citation.]  Third, the fact that participation in an outpatient 

program involves a lesser interference with personal liberty than institutional 

commitment makes it easier to justify a longer period of restriction.  [Citations.]‖  

(People v. Beck (1996) 47 Cal.App.4th 1676, 1684.)  For these purposes, there is no 

difference between NGI and SVP releasees, and we therefore follow Beck. 

 3.  Indefinite Term 

 Medina also challenges as violating due process the lack of periodic formal 

adjudication of his status as a result of the indeterminate term.  As noted above, the 

SVPA requires each committed person‘s mental condition to be reviewed at least 

annually, and the Department must authorize that person to file a petition for discharge if 

the Department determines he or she is no longer an SVP.  Further, a committee can 

petition periodically for discharge without the concurrence or recommendation of the 

Department.  If the petition is deemed not frivolous, the committee is entitled to a court 

trial on the issue of his or her status as an SVP.  In effect, judicial review is available to 

an SVP, even if not on a regular statutorily required basis.  We conclude this is sufficient 

to satisfy due process. 

D.  Equal Protection 

 Medina argues that placing the burden of proof on the committee, the imposition 

of an indefinite term, and the requirement of a year in conditional release violate equal 

protection because they are more severe than the commitment and release terms 
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applicable to other types of civil committees, in particular NGI‘s, mentally disordered 

offenders (MDO‘s) (Pen. Code, § 2960 et seq.), and general civil committees under the 

Lanterman-Petris-Short Act (LPS) (Welf. & Inst. Code, § 5000 et seq.). 

 ― ‗ ―The concept of the equal protection of the laws compels recognition of the 

proposition that persons similarly situated with respect to the legitimate purpose of the 

law receive like treatment.‖ ‘  [Citation.]  ‗The first prerequisite to a meritorious claim 

under the equal protection clause is a showing that the state has adopted a classification 

that affects two or more similarly situated groups in an unequal manner.‘  [Citations.]  

This initial inquiry is not whether persons are similarly situated for all purposes, but 

‗whether they are similarly situated for purposes of the law challenged.‘ ‖  (Cooley v. 

Superior Court, supra, 29 Cal.4th p. 253.)  ― ‗[N]either the Fourteenth Amendment of the 

Constitution of the United States nor the California Constitution [citations] precludes 

classification by the Legislature or requires uniform operation of the law with respect to 

persons who are different.‘ ‖  (People v. Guzman (2005) 35 Cal.4th 577, 591.)   

 The provisions of law challenged by Medina govern the term of commitment and 

circumstances and conditions of release for persons civilly committed.  The threshold 

issue in an equal protection analysis is therefore whether the other categories of civil 

committees cited by Medina are similarly situated with respect to their terms of 

commitment and circumstances and conditions of release.  We conclude they are not. 

 Civil committees are not similarly situated with respect to the terms of their 

commitment and conditions of release solely because they are civil committees.  

Determination of the appropriate term of commitment and conditions of release for a civil 

committee depends directly on the nature of the mental disorder that resulted in 

commitment and the threat posed by an erroneous release of the person.  The Legislature 

could readily conclude that persons whose disorders are curable or amenable to treatment 

with medication, or whose disorders put them more at risk of harming themselves than 

others, should be subject to more relaxed or flexible terms of commitment and release 

than persons whose disorders cannot be readily treated or cured or who pose a serious 

risk of harm to others.  
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 SVP‘s represent a small number of dangerous people who have committed certain 

specified crimes and suffer a certain type of mental illness that predisposes them to 

commit further such crimes.  (§ 6600, subd. (c); see Cooley v. Superior Court, supra, 

29 Cal.4th at p. 253 [the SVPA ―narrowly targets ‗a small but extremely dangerous group 

. . . .‘ ‖].)  An SVPA commitment requires a finding that the individual committed a 

predatory sexually violent offense, defined as one directed ―toward a stranger, a person 

of casual acquaintance with whom no substantial relationship exists, or an individual with 

whom a relationship has been established or promoted for the primary purpose of 

victimization.‖  (§ 6600, subd. (e).)  ―Because predatory offenders could strike at any 

time and victimize anyone, they pose a much greater threat to the public at large.‖  

(People v. Hurtado (2002) 28 Cal.4th 1179, 1187.)  In addition, SVP‘s selectively strike 

at the most vulnerable.  The findings and declarations for Proposition 83 noted that they 

―prey on the most innocent members of our society.  More than two-thirds of the victims 

of rape and sexual assault are under the age of 18.‖  (Historical and Statutory Notes, 

47C West‘s Ann. Pen. Code (2008 ed.) foll. § 209, p. 52.)   

 Further, as noted above, SVP‘s have a mental illness that generally requires long-

term treatment and only a limited likelihood of cure.  The findings and declarations for 

Proposition 83 specifically recognized that ―sex offenders are the least likely to be cured 

. . . .‖  (Voter Information Guide, Gen. Elec. (Nov. 7, 2006) text of Prop. 83, § 2, 

subd. (b), p. 127.)  The Florida Supreme Court has observed, ―[T]he ‗treatment needs of 

this population are very long term‘ and necessitate very different treatment modalities 

from those appropriate for persons committed under [another Florida involuntary 

commitment scheme].‖  (Westerheide v. State (Fla. 2002) 831 So.2d 93, 112.)   

 Each of the categories of civil committees argued by Medina differs significantly 

from SVP‘s in these respects, containing persons exhibiting a broad range of conduct and 

mental disorders.  Persons who are involuntarily committed under the LPS include 

persons who have not committed any crime at all.  (§ 5300.5, subd. (b).)  No specific 

crime is necessary for the involuntary commitment of an individual who is found not 

guilty by reason of insanity.  (Pen. Code, § 1026.)  Nor is either classification required to 
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have a mental illness that predisposes them to commit particular crimes in the future. 

 Individuals committed as MDO‘s are required to have committed an enumerated 

criminal act, but it is not required that the individual have a mental illness that caused 

him or her to commit the crime; the mental illness may have been only an aggravating 

factor in the commission of the crime.  (Pen. Code, § 2962, subds. (b), (e).)  Further, no 

particular type of mental disorder is required for any of these categories.  All of them 

may include persons who have mental disorders that are of short duration and not likely 

to recur or are controllable with medication. 

 Because of these differences, SVP‘s are not similarly situated with other 

categories of civil committees with respect to their terms of commitment and conditions 

of release.  There is no basis for an equal protection claim based on any differences in 

these matters. 

E.  Retroactive Application 

 Medina also argues that the court lacked jurisdiction to impose an indeterminate 

term because, at the time his prior term of recommitment expired, the SVPA provided 

only for an additional two-year term.  Retroactivity issues raised by the SVPA 

amendments have been explored fully in three decisions, People v. Shields (2007) 

155 Cal.App.4th 559, 562–564, Bourquez v. Superior Court (2007) 156 Cal.App.4th 

1275, 1284–1289, and People v. Carroll (2007) 158 Cal.App.4th 503, 513–514.  Each of 

those decisions concluded that an indeterminate term could lawfully be imposed upon an 

SVP whose commitment term expired prior to the effective date of the amendments.  For 

the reasons stated in those decisions, we reject Medina‘s claim of lack of jurisdiction on 

this ground. 
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III.  DISPOSITION 

 The judgment of the trial court is affirmed. 
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